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CHAPTER XIX

CEOSSING THE EUBICON

ON the 17th of December, 1866, the Supreme Court
rendered its decision in the Milligan case, which had
reached that tribunal on a certificate of disagreement
between the two judges of the United States Circuit
Court for Indiana. Milligan, a citizen, not in the military
or naval service, had been arrested in October, 1864, by
General A. P. Hovey, commanding the military district
of Indiana, for alleged treasonable acts, had been tried by
a military commission, found guilty, and sentenced to be
hanged on the 19th day of May, 1865. He petitioned the
court for a discharge from custody under the terms of the
Habeas Corpus Act passed by Congress March 3, 1863.
He affirmed that, since his arrest, there had been a ses-
sion of the grand jury in his district and that it had
adjourned without finding an indictment against him.
The act of Congress provided that the names of all civil-
ians arrested by the military authorities in places where
the courts were open should be reported to the judges
within twenty days after their arrest, and that if they
were not indicted at the first term of court thereafter they
should be set at liberty.

This question had been pretty thoroughly thrashed out
in the Vallandigham case, but it had been imperfectly
understood; President Lincoln had gone astray in that
labyrinth, and judges on the bench had differed from each
other in their interpretation of an unambiguous statute.
The most commonly accepted opinion was that the act offrage by an
